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STATEMENT OF THE CASE 
Nature of the Case 
Jonathan Reed appeals from the district court's denial of his petition for 
post-conviction relief after an evidentiary hearing. 
Statement of Facts and Course of Proceedings 
The state charged Reed with failure to register as a sex offender. 
(Augmentation 1.) Prior to the preliminary hearing, the state offered to 
recommend a unified sentence of five years, with one year fixed, if Reed pied 
guilty to that charge. (Petitioner's Exhibit 1.) Reed did not accept the offer, and 
no plea was entered at that time. Following the preliminary hearing, the state 
withdrew the offer. (See R., p.6; Tr., p.48, Ls.14-21; p.72, L.21 - p.73, L.10.) 
Later, the state amended the Information to include a persistent violator 
sentencing enhancement. (R., p.6; Augmentation.) 
Reed then pied guilty to failure to register as a sex offender and the 
persistent violator sentencing enhancement. (Augmentation; R., pp.4, 29-30.) 
The district court imposed a unified 25-year sentence with three years fixed, and 
retained jurisdiction. (Augmentation; R., p.30.) After Reed performed poorly on 
his rider, the district court relinquished jurisdiction and executed the original 
sentence. (Augmentation; R., p.30.) Reed did not file a direct appeal. (R., p.30.) 
1 Attached hereto as Appendix A is the Register of Actions associated with 
Reed's underlying criminal case, Ada County Case No. CR-07-01485. 
Contemporaneous with this brief, the state filed a motion requesting this Court to 
take judicial notice of Appendix A. 
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More than one year later,2 Reed filed a petition for post-conviction relief. 
(R., pp.4-9.) He alleged, among other things, 3 that he received ineffective 
assistance of counsel, in that his appointed attorney failed to inform him of a plea 
offer made by the state prior to it being withdrawn, and prior to the state 
amending the information to include the persistent violator enhancement. (Id.) 
The district court appointed counsel for Reed and granted an evidentiary 
hearing on the petition. (R., pp.12-13; See generally, Tr.) In a written decision, 
the district court dismissed each of Reed's claims. (R., pp.28-39.) Specifically, 
the district court concluded that Reed was, in fact, notified of the state's initial 
plea offer prior to the preliminary hearing, and thus Reed failed to meet his 
burden to show ineffective assistance of his appointed counsel. (R., pp.34-37.) 
Reed timely appealed. (R., pp.40-43.) 
2 Despite the apparent untimeliness of the petition, the district court expressly 
concluded that Reed's petition was timely filed (R., p.30), and the state did not 
object to that conclusion. 
3 Reed also alleged that the persistent violator enhancement violated his double 
jeopardy and due process rights, that his sentence constituted cruel and unusual 
punishment, and that his privately hired counsel was constitutionally deficient for 
failing to present adequate mitigation evidence at his sentencing. (R., pp.5-7.) 
Reed does not challenge the district court's denial of these claims on appeal. 
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ISSUE 
Reed states the issue on appeal as: 
Did the district court err in dismissing claim's [sic] 8(c), 8(d) of Mr. 
Reed's Petition for Post-Conviction Relief because the evidence 
presented met the preponderance of evidence threshold sufficient to 
warrant relief[?] 
(Appellant's brief, p.4.) 
The state rephrases the issue on appeal as: 
Has Reed failed to show error in the district court's denial of his petition for 
post-conviction relief? 
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ARGUMENT 
Reed Has Failed To Show Error In The District Court's Denial Of His Petition For 
Post-Conviction Relief 
A. Introduction 
Reed appeals the district court's dismissal of one of his post-conviction 
claims - that his counsel's performance was constitutionally ineffective because 
he failed to notify Reed of a plea offer made by the state. (Appellant's brief, pp.5-
7.) Reed's argument fails because it basically requests this Court on appeal to 
merely second-guess the district court's credibility determinations, contrary to 
established standards of review. Further, a review of the record and applicable 
legal standards confirms that Reed failed to meet his burden to prove his 
allegation, and the district court correctly denied Reed's petition. 
B. Standard Of Review 
A petitioner for post-conviction relief has the burden of proving, by a 
preponderance of the evidence, the allegations on which his claim is based. 
I.C.R. 57(c); Estes v. State, 111 Idaho 430, 436, 725 P.2d 135, 141 (1986). A 
trial court's decision that the petitioner has not met his burden of proof is entitled 
to great 'Neight. Sanders v. State, 117 Idaho 939, 940, 792 P,2d 964; 965 (Ct. 
App. 1990). Where the district court conducts a hearing and enters findings of 
fact and conclusions of law, an appellate court will disturb the findings of fact only 
if they are clearly erroneous, but will freely review the conclusions of law drawn 
by the district court from those facts. Mitchell v. State, 132 Idaho 274, 276-77, 
971 P.2d 727, 729-730 (1998). The credibility of the witnesses, the weight to be 
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given to their testimony, and the inferences to be drawn from the evidence are all 
matters solely within the province of the district court. Peterson v. State, 139 
Idaho 95, 97, 73 P.3d 108, 110 (Ct. App. 2003). 
C. Reed Failed To Show That His Counsel's Performance Was 
Constitutionally Ineffective 
A petitioner seeking relief on a claim of ineffective assistance of counsel 
must prove "that his counsel was deficient in his performance and that this 
deficiency resulted in prejudice." Murray v. State, 121 Idaho 918, 922, 828 P.2d 
1323, 1327 (Ct. App. 1992) (citing State v. Bingham, 116 Idaho 415, 776 P.2d 
424 (1989)). 
To establish deficient performance the petitioner must overcome a strong 
presumption that counsel performed within the wide range of professional 
assistance by proving trial counsel's actions fell below an objective standard of 
reasonableness. State v. Shackelford, 150 Idaho 355, _, 247 P.3d 582, 609 
(201 0); Gibson v. State, 110 Idaho 631, 634, 718 P.2d 283, 286 (1986); Davis v. 
State, 116 Idaho 401, 406, 775 P.2d 1243, 1248 (Ct. App. 1989). To meet this 
burden "requires showing that counsel made errors so serious that counsel was 
not functioning as the 'counsel' guaranteed the defendant by the Sixth 
Amendment." Strickland v. Washington, 466 U.S. 668, 687 (1984). An 
attorney's failure to convey a plea offer to a defendant, if proven, may constitute 
deficient attorney performance in a Strickland analysis. See Piro v. State, 146 
Idaho 86, 94, 190 P.3d 905, 913 (Ct. App. 2008) (noting that "[m]any 
jurisdictions" have recognized such a claim). 
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To establish prejudice, a defendant must prove a reasonable probability 
that, but for counsel's deficient performance, the outcome of the proceeding 
would have been different. Aragon v. State, 114 Idaho 758, 761, 760 P.2d 117 4, 
1177 (1988); Cowger v. State, 132 Idaho 681, 685, 978 P.2d 241, 244 (Ct. App. 
1999). Specifically, in order to prove the prejudice prong of the Strickland test 
where the petitioner alleges counsel failed to inform him of a plea offer, he must 
prove there was a reasonable probability he would have accepted the offer. Piro, 
146 Idaho at 94, 190 P.3d at 913 (Ct. App. 2008). 
The district court utilized these standards in analyzing Reed's claims, and 
relied on its own credibility determinations in concluding that Reed had failed to 
show either that his appointed counsel was deficient, or that he had suffered 
prejudice from any deficiency. (R., pp.28-39.) Application of the correct legal 
standards to the evidence presented demonstrates the district court did not err in 
denying Reed's post-conviction petition. 
The district court first concluded that Reed had failed to meet his burden 
of showing that his appointed counsel's performance was constitutionally 
deficient. (R., pp.33-37.) Reed had alleged in his petition that his appointed 
counsel had fai!ed to inform him of a plea offer made by the state; in which the 
state would recommend a unified five-year sentence with one year fixed if Reed 
pied guilty to the charge of failure to register as a sex offender. (R., p.6.) Reed 
alleged that he was unaware of any state plea offer until he had subsequently 
hired private counsel. (Id.) By then, Reed alleged, the offer had been withdrawn, 
and the state had amended the Information to include the persistent violator 
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enhancement. (Id.) Specifically, Reed testified that, while he met with public 
defender Richard Toothman for the first time several hours before the preliminary 
hearing, Toothman did not inform him of any plea offer made by the state. (Tr., 
p.20, L.3 - p.22, L.16.) 
However, Reed's allegations were contradicted by Toothman. Toothman 
testified at the evidentiary hearing that his contemporaneously written notes 
indicated that he met with Reed at the Ada County jail twice prior to Reed's 
preliminary hearing, and that he informed Reed of the state's offer during the 
second meeting. (Tr., p.51, L.8 - p.57, L.20; State's Exhibit A.) The district court 
found Toothman's testimony credible, and made the factual finding that 
Toothman did inform Reed of the state's plea offer prior to the preliminary 
hearing. (R., pp.35-36.) 
The district court further recognized that Reed's own testimony at the 
evidentiary hearing contradicted the allegation from his petition that he was 
unaware of any state offer until after he had retained private counsel. (R., pp.34-
35.) At the evidentiary hearing, Reed testified that that public defender Eric 
Rolfsen informed him of the state's offer at their first meeting, prior to Reed's 
arraignment in district court, and prior to his hiring of private counseL4 (Tr., p,24, 
L.25 - p.30, L.3.) 
4 In his appellant's brief, Reed appears to acknowledge that his petition for post-
conviction relief contained false statements. Reed wrote, "[i]n point of fact, a 
significant mistake occurred where another inmate typed Mr. Reed's petition, 
thereby misstating the facts outlined in claim 8(d). Mr. Reed then inadvertently 
signed the verified pleading without noticing the error and subsequently filed it 
with the court." (Appellant's brief, p.2.) 
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The district court then properly concluded that, even assuming arguendo 
that his appointed counsel's performance was constitutionally deficient, Reed 
had failed to meet his burden to establish prejudice. (R., p.37.) Reed alleged in 
his petition that he would have taken the state's offer had he known about it prior 
to the preliminary hearing. (R., p.6; see also Tr., p.34, L.11 - p.37, L.20.) 
However, Rolfsen testified that he had spoken to Reed several times after the 
preliminary hearing, and that, until February 2008, Reed indicated that he would 
not accept any plea offer that included a state recommendation for prison time, 
as the state's offer at issue did. (Tr., p.60, L.14 - p.64, L.21; p.70, L.21 - p.71, 
L.11.) The district court found Rolfsen's testimony credible and concluded that, 
prior to the preliminary hearing, Reed would not have taken an offer where the 
state would recommend a prison sentence. (R., pp.36-37.) 
The district court found that "[m]uch of [Reed's] testimony was inconsistent 
or made no sense," that "the facts and testimony do not support [Reed's] 
statements," and that "Reed was not credible at all." (R., p.35.) Such credibility 
determinations are solely the province of the district court, Peterson, 139 Idaho at 
97, 73 P.3d at 110, and are, in this case, fatal to Reed's claim. Reed has failed 
tn ;:illPnP nr ~hnw th8t 8nv nf thA district court's factual findinas that were based 
-- ~---~-, -- -··---, -··-·- ----., -· --- -··-- ·-- - - ·-. - . - . - ..., 
on these credibility determinations were clearly erroneous. 
Reed failed to meet his burden of showing that he received ineffective 
assistance of counsel. He has thus failed to show that the district court erred in 
denying his petition for post-conviction relief. 
8 
CONCLUSION 
The state respectfully requests that this Court affirm the district court's 
order denying Reed's petition for post-conviction relief. 
DATED this 26th day of September 2011. 
MARK W. OLSON 
Deputy Attorney General 
CERTIFICATE OF MAILING 
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two true and correct copies of the foregoing BRIEF OF RESPONDENT to be 
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Jonathan D. Reed 
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Mark W. Olson ' 
Deputy Attorney General 
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